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COVENANT TO RESTRICT USE OF PROPERTY

ENVIRONMENTAL RESTRICTION

(Re: PG&E Martin Service Center Brisbane and Daly City

State Board of Equalization Parcel Numbers 135-41-28 Parcel 1,135-41-28

Parcel 2, 135-41-28B Parcel 3, 135-41-28B Parcel 4, and 135-41-3A Parcel 3) _.

This Covenant and Agreement ("Covenant") is made by and between the' Pacific

Gas and Electric Company (the "Covenantor"), the current owner of property situated in

Brisbane and Daly City, County of San Mateo, State of California, described in Exhibit

"A", attached hereto and incorporated herein by this reference (the "Property"), and the

Department of Toxic Substances Control (the "Department"). Pursuant to Civil Code

section 1471(c), the Department has determined that this Covenant is reasonably

necessary to protect present or future human health or safety or the environment as a

result of the presence on the land of hazardous materials as defined in Health and

Safety Code ("H&SC") section 25260. The Covenantor and the Department,

collectively referred to as the "Parties", hereby agree that the use of the Property be

restricted as set forth in this Covenant.
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ARTICLE I

STATEMENT OF FACTS

1.01. The Property, totaling approximately 49 acres is moreparticularly described

and depicted in Exhibit"A", attached hereto and incorporated hereinby this reference.The

Property is located in the area now generally bound by Schwerin Street to the west,

Geneva Avenue to the north, Bayshore Boulevard to the east, and Main Street, Bayshore

Park, and the Midway Village Housing Complex to the south, in the County of San Mateo,

State of California. This property is more specifically described as. State Board of

Equalization Parcel Numbers: 135-41-28Parcel 1,135-41-28 Parcel2, 135-41-28BParcel

3, 135-41-28B Parcel 4, and 135-41-3A Parcel 3.

1.02. The Property was remediated pursuant to two separate Remedial Action

Plans and a subsequent Explanation of Significant Differences developed pursuant to

Chapter 6.8 of Division 20 of the H&SC. Because hazardous substances, as defined in

H&SC section 25316, which are also hazardous materials as defined in H&SC section

25260, including polycyclic aromatic hydrocarbons (PAHs), remain in the soil and

groundwater in and under portions of the Property, the RemedialAction Plans provide that

a deed restriction be required as part of the site remediation. The Department circulated

the Remedial Action Plans,which include health riskassessments, together with negative

declarations pursuant to the California Environmental Quality Act, Public Resources Code

section 21000 et seq. for public review and comment. The first Remedial Action Plan

prescribed remedial actionsto beperformedat OperableUnit 1(OU-1)on the Propertyand

the second Remedial Action Plan prescribed remedialactionsto beperformedat Operable

Unit 2 (OU-2) on the Property. The OU-1 RemedialAction Plan and negative declaration

were approved by the Department on June 7, 1993. The OU-2 RemedialAction Plan and

negative declaration, were approved by the Department on July 20, 1998. Subsequently,

the Department amended the OU-2 RemedialAction Plan by finalizing an Explanation of

Significant Differences on September 26, 2000. Remediation at OU-1 included:d)

Covering the strip of land between SchwerinStreet and the MartinServiceCenter property
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witha concretecapwithaccommodations for trees; and 2) covering the berm along the

southern boundary of the Martin Service Center Daly City Yard with a shotcrete cap and

providing landscaping and drainage. Remediation at OU-2 included: 1) Management of

soil generated by the Bayshore Storm Drain Improvement Project including chemical

characterization and drying as required for on-site grading and off-site disposal; 2) Off-site

transportation and disposal of soil containing concentrations of carcinogenic polycyclic

aromatic hydrocarbons (cPNAs) greaterthan 10milligramsper kilogram(mg/kg ;3) On-site

screening and grading of soil containing concentrations of cPNAs less than or equal to 10

mg/kg, and placement of a final chip seal ("the Cap") over the graded area ("the Capped

Property"); and 4) Construction and operation of a groundwater interceptor trench

("InterceptorTrench") along the BayshoreBoulevardboundaryof the MartinServiceCenter

property, more particularly described in the Engineering drawings in Exhibit B. The

locations of the Caps and the InterceptorTrench are shown on Exhibit C. The operation

and maintenance of the Caps and the InterceptorTrenchare pursuantto an Operationand

Maintenance Plan incorporated into the Operation and Maintenance Agreement between

Covenantor and the Department dated August 30, 2002.

1.03. As detailed in the Remedial Action Plans and the subsequent Explanation of

Significant Differences, as approved by the Depart.rnenton June 7, 1993, July 20, 1998, _

and September 26, 2000, respectively, all or a portion of the subsurface soil below the

Caps contain hazardous substances, as defined in H&SC section 25316, which include

polycyclic aromatic hydrocarbons (PAHs) in the ranges set forth below: tgtal PAHs up to

12,657 mg/kg (in lampblack). Groundwater levels in monitoring wells at the Property

historically have ranged from 3.94 feet above the ground surface to 7.35 feet below the

ground surface. Contaminants in the groundwater include PAHs at up to 3,566

micrograms per liter (ug/I) (unfiltered sample). The Department concludes that the

groundwater could present an unacceptable threat to human health and safety should a

complete pathway to the human receptor exist.

Based on the Remedial Action Plans and the subsequent Explanation of Significant

Differences the Department concluded that use of the Property for a residence, hospital,

school for persons under the age of 21, or day care center would entail an unacceptable
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health risk. The Department further concluded that the Property, as remedJated,and

subject to the restrictions of this Covenant, does not present an unacceptable threat to

human safety or the environment if limited to commercial, industrial, or open space use.

ARTICLE II

DEFINITIONS

2.01...Department. "Department" means the California Department of Toxic

Substances Control and includes its successor agencies, if any.

2.02. Owner.."Owner" means the Covenanter, its successors in interest, and their

successors in interest, including'heirs and assigns, who at any time hold title to all or any

portion of the Property.

2.03. Occupant. "Occupant" means Owners and any person or entity entitled by

ownership, leasehold, or other legal relationship to the right to occupy any portion of the

Property.
÷n

ARTICLE III

GENERAL PROVISIONS

3.01. Restrictions to Run with the Land. This Covenant sets forth protebtive

provisions, covenants, restrictions, and conditions (collectively referred to as

"Restrictions"), subject to which the Propertyand everyportion thereof shall be improved,

held, used, occupied, leased, sold, hypothecated, encumbered, and/or conveyed• Each

and every Restriction: (a) runs with the land pursuant to H&SC section 25355.5 (a)(1)(C)

and Civil Code section 1471; (b) inures to the benefit of and passes with each and every

portion of the Property, (c) is for the benefit of, and is enforceable by the Department

and/or Covenanter, and (d) is imposedupon the entire Propertyunlessexpresslystated as

applicableonlyto a specificportionthereof.

3.02. Bindin.q upon Owners/Occupants. Pursuant to H&SC section
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25355.5(a)(1)(C), this Covenant binds all ownersof the Property, their heirs, successors,

and assignees, and the agents, employees, and lessees of the owners, heirs, successors,

and assignees. Pursuant to Civil Code section 1471(b), all successive owners of the

Property are expressly bound hereby for the benefit of the Department.

3'.03. Written Notice ofthe Presence of Hazardous Substances. Prior to the sale,

lease or sublease of the Property, or any portion thereof, the owner, lessor, or sublessor

shall give the buyer, !essee, or sublessee notice that hazardous substances are located on

or beneath the Property, as required by H&SC section 25359.7.

3.04. Incorporation into Deeds and Leases.The Restrictionsset forth herein shall

be incorporated by reference in each and all deeds and leases for any portion of the

Property.

3.05. Conveyance of Property. The Ownershall provide noticeto the Department

not later than thirty (30) days after any conveyance of any ownership interest in the

Property (excluding mortgages, liens, and other non-possessory encumbrances)• The

Department shall not, by reason of this Covenant, have authority to approve, disapprove;

or otherwise affect proposed conveyance,except as otherwise PrOvided by law, by

administrative order, or by a specific provision of this Covenant.
,/

ARTICLE IV

RESTRICTIONS

4.01. Prohibited Uses. The Property shall not be used for any of the following

purposes:

(a) A residence, includingany mobilehome or factory built housing,constructed

or installed for use as residential human habitation.

(b) A hospital for humans.

(c) A public or private school for persons under 21 years of age.

(d) A day care center for children.
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4.02. Soil Management

(a) No activities that will disturb the soil below the Caps (e.g.,

excavation, grading, removal, trenching, filling, earth

movement, or mining) shall be allowed on the Property without

a Soil Management Plan and a Health and Safety Plan

approved by the Department.

(b) Any contaminated soil brought to the surface by grading,

excavation, trenching, or backfilling shall be managed in

accordance with all applicable provisions of state and federal

law.

(c) The Owner shall provide the Departmentwritten noticeat least

fourteen (14) days prior to any building, filling, grading, mining,

or excavating in the Property below the Caps or interceptor

trench except for routine maintenance or installation of utility

facilities if said maintenance or installation is performed in

compliance with Guidelines for Excavations at Former

Manufactured Gas Plant Sites (Pacific Gas and Electric,

September 1991) or a comparable excavation guideline -"

approved by the Department in advance of said maintenance

or installation.

4.03. Prohibited Activities. The following activities shall not be conducted at the

Property:

(a) Raising of food (cattle, food crops);

(b) Drilling for water, oil, or gas without prior written approval by

the Department.

(c) Extraction of groundwater for purposes other than site

remediation or construction dewatering.

4.04. Non-Interference with Caps and InterceptorTrench. Covenantor agrees: -

(a) Activities that may disturb the Caps or the Interceptor Trench (e.g.

excavation, grading, removal, trenching, filling, earth movement, or
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mining) shall not be permitted on the Propertywithout prior review and

approval by the Department except as specified in Section 4.02(c).

(b) All uses and development of the Propertyshall preserve the integrity

of the Caps and the Interceptor Trench.

(c) The Caps and the Interceptor Trench shall not be altered without

written approval by the Department.

(d) Covenanter shall notify the Department of each of the following: (i) the

type, cause, location, and date of any damage to the Caps or the

Interceptor Trench including any work for which prior notice under

4.02 (c) was not required, and (ii) the type and date of repair of such

damage. Notification to the Departme'nt shall be made as provided

below within ten (10)working days of both the discovery of any such

disturbance and the completion of any repairs. Timely and accurate

notification by any Owner or Occupant shall Satisfy this requirement

on behalf of all other Owners and Occupants.

4.05. Access for Department.The Departmentshall havereasonablerightof

entry and access to the Property for inspection, monitoring, and other activities -"

consistent with the purposes of this Covenant as deemed necessary by the

Department to,protect the public health or safety, or the environment. ..

4.06. Access for Implementin.qOperation and Maintenance.The'entity or

person responsible for implementing the Operation and Maintenance Agreement

shall have reasonable right of entry and access to the Property for the purpose of

implementing the Operation and MaintenancePlan until the Departmentdetermines

that no further Operation and Maintenance are required.

ARTICLE V

ENFORCEMENT

5.01. Enf°rcement" Failure °f the C°venant°r' Owner' °r Occupant t° c°rnply with

any of the Restrictions specifically applicable to it shall be grounds for the Department to
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require that the Covenantor or Owner modify or remove any improvements

("Improvements" herein shall mean all buildings, roads, driveways, and paved parking

areas) constructed or placed on any portion of the Property in violation of the Restrictions.

Violation of this Covenant shall be grounds for the Department to file civil or criminal

actions as provided by law.

ARTICLE Vl

VARIANCE, TERMINATION, AND TERM

6.01. Variance• Covenantor, or any other aggrieved person, may apply to the

Department for a written variance from the provisior_sof this Covenant. Such application

shall be made in accordance with H&SC section 25233.

6.02 Termination. Covenantor, or any other aggrieved person, may apply to the

Department for a termination of the Restrictionsor other terms of this Covenant as they

apply to all Orany portion of the Property. Such application shall be made in accordance

with H&SC section 25234..
s

6.03 Term• Unless ended in accordancewith the Termination paragraph above,

by law, or by the Department in the exerciseof its discretion, this Covenant shall continue

in effect in perpetuity.

ARTICLE VII

MISCELLANEOUS

7.01. No Dedication Intended.Nothingset forth in this Covenantshall beconstrued

to be a gift or dedication, or offer of a gift or dedication, of the Property or any portion

thereof to the general public or anyone else for any purpose whatsoever.

7.02. Department References.All referencesto the Department includesuccessor

agencies/departments or other successor entity.
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7.03. Recordation. The Covenantor shall record this Covenant, with all referenced

Exhibits, in the County of San Mateo within ten (10) days of the Covenantor's receipt of a

fully executed original.

7.04. Notiqes. Whenever any person gives or servesany Notice ("Notice" as used

herein includes any demand or other communication with respect to this Covenant), each

such Notice shall be in writing and shall be deemed effective: (1) when delivered, if

personally delivered to the person being served or to an officer of a corporate party being

served, or (2) three (3) business days after deposit in the mail, if mailed by United States

mail, postage paid, certified, return receipt requested:

To Owner:

Darrell S. Klingman

The Pacific Gas and Electric Company

77 Beale Street

San Francisco, California 94105

To Department:

BarbaraJ.Cook,P.E.,Chief .,

Northern California

Coastal Cleanup Operations Branch

Department of Toxic Substances Control

700 Heinz Avenue, Suite 200

Berkeley, CA 94710

Any party may change its address or the individual to whose attention a Notice is to besent

by giving written Notice in compliance with this paragraph.
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7.05. Partial Invalidity.. If any portion of the Restrictions or other term set forth

herein is determined by a court of competent jurisdiction to be invalid for any reason, the

surviving portions of this Covenant shall remain in full force and effect as if such portion

found invalid had not been included herein.

7.06 Statuto_ References. All statutory referencesinclude successor provisions.

7.07 Replacement and Recision of Existing OU-1 Deed Restriction. This

docurn..ent replaces .and rescinds the existinq Covenant and Agreement to

Restrict the Use of Property, dated March 7, 1995 between the Department

and PG&E for the Martin Service C.enter Daly Ci.ty Yard.

IN WITNESS WHEREOF, the Parties execute this Covenant.

Covenant_z_-_ff_and/,--'-,- -_-->_" ElectricCompany

Title: Robert L. Harris, Vice President- Environmental Affairs
# J

Date: /J/_/_'
/ /

Departme_t-e_Toxic Subst_qces Control

Title: Barbara J. _'ok, P.E., Chief

Northern California

Coastal Cleanup Operations Branch

Date:
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STATE OF CALIFORNIA

COUNTY OF s__'_Francisco

On this 10th day of October , in the year 2002 ,

before me AZline D. Adams , personally appeared

Robert L. Harris
J

personally known to me (e_:t_ved4ocm_x:_e_satis4,e4:4o_) to be the

person(_)whose name(#) is/a_s subscribed to the within instrument and acknowledged to

me that he,4s&eAheyexecuted the samejn his/her_th_mauthorized capacity(_e_),and that

by his,_,e;r_t43e_signature(_) on the instrument the person(s), or the entity upon behalf of

which the person_) acted, executed the instrument•

WITNESS my hand and official seal•

..=_ Comm.#t23278G _;,

City&CountyofSanFlancisco,,.t
>,_Mv Comm._,pi.sAu_.a,2oo3T

l[lllllIIIIIIIIIIIIII111111IIIIIIIIIIIIIIIIIIIIIIIIIIII0_2o°_2°_,,2oo2_oo.oo_,8°75

Page ii



E-

l

STATE OF CALIFORNIA

COUNTYOF __

On this / _/_t.. ,day of _c_._ , in the year 53--_)Oc_ ,

before me A]{_[_ _C. "7_gcvt m/_/" , personally appeared

1&_ _ _oP--.

pe_to ,me(or proved to me on the basis of satisfactory evidence) to be the

persor_ whose name_) is/_r_subscfibed to the within instrument and acknowledged to

me that he/she_hey executed the same inJ:_sJher/{heirauthorized capacity_, and that

by J_-s'/herRheirsignature(_ on the instrument the person(s_or the entity upon behalf of

which the persor_acted, executed the instrument.

WITNESS my hand and official se_ql. ,l, _;zj_ N_C0LE0EETNUEMMLER_'
.-._\ C0mm.#1350260,#
UI_) ,OTA_YPUmC-CAL_O,,I*UJ

{"
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DESCRTPTI? OF THE,TRACT OF LAND COVERED B_ THIS POLICy OF INSURANCE:

@ ,iThat ee_taln parcel.of land in the

ioounty of 8an _ateo, sta_e of Oa_if-
I

iornla, _hich is desorlbed as follows:
I
I

IBeginning at a point which Is distant
IBouth 19 o _5' Nest one hundred sixty-

-, Inine (169) feet a_South 70 ° 2_ I East
leleven hundred sixty-th_ee and three
Itenths (1163 3) feet f_om an iron
Imonument set at the Northeasterly
corner of the intersection of Sehwsrln
IStreet with Partridge Avenue as the

ieame are shown on the recorded map of
_the Sohwerln Tr_at_ thenes South 70 °
i2_' East two hundred thirty and fifty-
_five one hundTe_hs (SgO.sS) feet to a
_e$ons monument; thenoe North 19 o _5 u
East three h_ludred thirtyLeix (g_6)
feet, more or less, to a point in the
Northerly boundary llne of the lands
of Partridge; thence on and along
said lin_ North 55 ° $7' We_t three
hundred feum and eight tenths (304.S)
if_et to the Easterly boundary line
!of the lands of Sierra and 8an Fran-

Ioi_eo Power Go,; thence Southwest-
_erly on and along said Easterly
,boundary line :fo%z hundred twelve
and seven tenths (_12.7)" feet, more
or less, to the point Of beginning. _-

Oentaining two and twenty-one one

hundzedths (8,_i) afros Of land,

- 0 -
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ORDEP_ NO: SM6760_.04

Page 2. i_EGAL DI_SC_ON

CITY OF BEZSBA-NE

ALL THAT CERTA/._; REAL PROPERTY SITUATE XN THE CITY OF BRISEAI_E, COUNTY OF SAN MATEO,"

STATE OF CAI_IFOR_IA, BEING A P'OP.T!0N OF LOT "A"-2, AS SAID LOT IS SHOWN ON THE MA_ OF

THE PA_TITZOI_ OF THE PARTRIDGE TRACT, VISTTACION VALLEY, WHZC_ WAS RECORDED I'N EOO_ 12

OF MAPS, AT PAGE 76, SAN MATEO COUNTY RECORDS, SAID FORTiONS BEING MOPE PA_TTCULARLY
DESCRIBED AS FOLLOWS :

BEG!NIq!IqG AT THE MOST NOI%'I_hLY CORNER OF SAID LOT "A"-2, AS SHOWN ON SAID MA_; THENCE

ALONG THE NOP:I._.%.STERLY LINE OF SAID LOT, SOu'xw. $5" 54,' 00 'rEAST (CALLED SOUTH 55 ° 49'
EAST ON SAiD MAP), 4,46.35 _ET TO A POINT T_ON WHICH IS 'x_;'-MOST NOP,THERL_/ COR.57ER OF

LANDS DESCRIBED AS PARCEL I _ "l'nr/DEED FROM PACIFIC BONE COAL AND FEP,T!LIZ22_G COMPANY

TO "x_ STATE OF CALIFOR.NrA, Ei_.TED APRIL 2, 1930 AND RECORDED JUNE 30, 1930, IN BOOF,.

482,' OFFICIAL RECORDS OF SAIq MATEO COUNTY, PAGE 259; 'I._I_CE ALONG "I'_-_WESTERLy LIi'TS OF

SAID STATE LAN_S, FI%0M A TAiqGENT THAT BEARS SOUTH 4 ° 40' 01 _ WEST, SO_'A'_RLY ALONG 'A'_-_

ARC OF A CURV_ TO T_ LEFT _VING A RADIUS OF 1462.50 FEET AND A CE_VI_ZAL ANGLE OF iS °

42' 12', AL_ ARC DISTA_CE OF 400.83 FEET TO INTERSECT WITH 'I'A_ESO_T_W'ESTERLY LINE OF "

SAiD LOT "A"-2, AS SHOWN ON SAID MAP; THENCE ALONG SAID SOO'Z'_F_STERDY LINE, NORTH 55 °

49' 00" WEST, 605.63 FEET TO 'l'_ MOST WESTERLY COP/qEI% OF SAID LOT "A"~2; THENCE ALONG
Tli_ I_OI%THWESTERLSf LINE OF SAID LOT, lqOIZT_ 19 ° 28' 00" EAST, 327.67 FEET TO THE POII_T OF
E EG_I_NING.

ASSESSOr'S PARCEL _0, 005-141-020 JOY/q_ PLANT NO. 005-014-141-02
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